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Best practices for target directors in an M&A 
process 
1. Introduction – Heightened standards and regulatory scrutiny of Directors and Special Committees in

M&A transactions involving material conflicts of interest

2. CSA Staff Notice 61-302 – Regulator comments on best practices and regulatory scrutiny of Directors in
material conflict of interest situations

3. Defining Director independence (CSA Consultation Paper 52-404)

4. Lessons from InterOil – No.1, 2 and 3 - The case has significant implications for current market practice
with respect to M&A Board and Special Committee procedures, disclosure obligations and Fairness
Opinions

5. Rapier Gold – Decision of the BC Supreme Court distinguishing InterOil

6. Second Fairness Opinions after InterOil – Is BC practice diverging from the rest of the country?
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CSA Staff Notice 61-302 (July, 2017)
• Provides commentary on:

• the role of the Board and Special Committees in negotiating, reviewing and
recommending material conflict of interest transactions

• disclosure obligations

• Strictly applies only to “Material conflict of interest transactions” – insider
bids, issuer bids, business combinations and related party transactions
under MI 61-101

• Does not apply to transactions incidentally captured by MI 61-101 (e.g., a
transaction that is a business combinations only as a result of employment-
related collateral benefits)
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CSA Staff Notice 61-302 – Securities Commission review
• The Commissions will provided ‘real time’ review of Circulars filed in relation

to transactions with material conflicts of interest
• Staff will consider:

• whether disclosure requirements that enable securityholders to make informed
decisions have been complied with

• whether the process employed by board in negotiating and reviewing transaction
raises concerns that minority securityholders have not been adequately protected
and whether the process was adequately disclosed

• Staff may ask questions and request supporting information, including
minutes and special committee mandate

• Remedies for non-compliance include timely corrective disclosure, orders
under securities legislation or enforcement action
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CSA Staff Notice 61-302 – Special Committees
• The Staff Notice provides staff views on various issues relating to Special

Committees, including:
• the purpose of Special Committees

• the time to form a Special Committee

• composition of Special Committees

• the role and process of Special Committees

• Special Committee Mandates

• the role of Special Committees in negotiations

• free from undue influence

• Acknowledges interaction between corporate and securities law
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CSA Staff Notice 61- 302 – Disclosure requirements

• Circular should contain sufficient detail to enable an informed decision by securityholders,
including a thorough discussion of the:

• review and approval process

• reasoning and analysis of the Board and/or Special Committee

• views of the Board and/or Special Committee as to the desirability or fairness of the transaction

• reasonably available alternatives to the transaction, including the status quo

• pros and cons of the transaction

• Disclosure must provide a meaningful discussion of the analysis provided by advisors and how
such advice was considered by the Board and Special Committee

• Where Board or Special Committee discloses its reasonable beliefs as to the desirability or
fairness of a transaction, disclosure should address the interests of minor securityholders and
not be limited to whether the transaction is in the best interests of the issuer
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Background on Fairness Opinions 

• No general statutory or common law obligation to obtain a fairness opinion

• In nearly all Canadian public deals, the target obtains one or more fairness opinions
• assist the board in establishing that it acted in good faith and conducted a “reasonable investigation”

• establishes acting with due care and diligence in approving a transaction

• helps determine whether an Alternative Acquisition Proposal is financially superior (i.e. a Superior
Proposal)

• Opinions are not provided for the benefit of shareholders, although they are typically
disclosed and shareholders may take some comfort from them

• Special Committee should consider the fairness of a proposed transaction from a broader
perspective than just from a financial point of view

• IIROC prescribes standards for preparation of Fairness Opinions and certain disclosure
requirements
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InterOil – Background 

• ExxonMobil agreed to acquire InterOil under a Yukon plan of arrangement
for consideration of C$45 per share plus a contingent resource payment
(CRP) of approximately C$7.07 for incremental reserves subject to a cap

• Transaction received support of 80+% of votes cast

• Board was provided with a market standard form of fairness opinion

• Former chairman (holding 5.5% of the shares) opposed transaction

• Securityholders representing approximately 10% of the shares exercised
dissent rights
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InterOil – A defective Board process

• Special Committee did not conduct any separate meetings, review or
consideration, or make any recommendations to the Board

• The plan of arrangement was only considered and approved by the full Board,
despite the fact that the completion of the transaction would trigger significant
financial benefits for two management directors

• Court found that the Board should have obtained independent advice as to
financial fairness as it was incumbent on the Board to ensure that the arrangement
negotiated by management reflected the fair value of the company

• The lack of independent consideration and review of the proposed plan of
arrangement, including obtaining an independent financial fairness opinion and
retaining independent advisors, were all “red flags” that required the Court to do
more than accept the shareholder vote as a proxy for fairness
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InterOil – Superior Court
• At the fairness hearing, the former chairman of InterOil challenged the plan of arrangement, taking particular issue with

the Morgan Stanley fairness opinion

• He presented uncontested expert evidence that the Morgan Stanley opinion was deficient:

• failed to address the value of the CRP and impact of the cap

• failed to include details of the compensation payable to financial adviser

• a second financial adviser whose compensation was not dependent upon the success or failure of the transaction should also have been
engaged

• a second financial adviser would have ensured that the transaction negotiated by management reflected fairness in light of the significant
compensation the CEO stood to realize upon the transaction’s completion

• The Yukon Superior Court approved the plan of arrangement, but stated reservations about process and governance

• The Morgan Stanley fairness opinion was deficient as it did not contain:

• a reference to the specific documents that it reviewed

• facts or information to indicate what the opinion was based on

• analysis of the facts or information
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InterOil – Court of Appeal

• Agreed with deficiencies identified by the Superior Court

• Questioned whether the shareholders had been adequately informed
regarding the value of their shares and consideration to be received

• Took issue with the fact that the fairness opinion did not attribute any
specified value to the CRP

• Given that management led the negotiation of the transaction and the CEO
being conflicted, “the Board should have sought independent advice as to
the financial fairness of the transaction”

• The independent opinion should have been for a fixed fee
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InterOil – Considerations relevant to a Court’s 
assessment of a plan of arrangement
• Whether the arrangement, objectively viewed, is fair and reasonable (procedurally and substantively)

• Whether the arrangement itself (i.e. its terms and impact) is suitable for approval

• Whether the plan has a “valid purpose” and is “necessary” to the continued operation of the corporation

• Whether a majority of securityholders have voted to approve the arrangement

• Whether the plan was approved by a special committee of independent directors

• The “proportionality of the compromise” between various securityholders

• The securityholders’ positions before and after the arrangement

• The presence of a fairness opinion from a reputable expert

• The access of shareholders to dissent and appraisal remedies

• Generally, whether the arrangement strikes a fair balance, having regard to the circumstances of the case
and the ongoing interests of the corporation
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Redo of the InterOil Transaction 
• After the adverse Court of Appeal decision, the InterOil Board convened a Special Committee of four independent directors to oversee the M&A process,

and the Special Committee retained independent legal counsel

• The Special Committee retained BMO Nesbitt Burns (BMO) to provide an independent opinion on fairness of available strategic alternatives. BMO
provided an independent long form fairness opinion for a fixed fee. The fairness opinion included:

• details regarding BMO’s compensation

• details regarding the scope of items reviewed

• analysis of the CRP

• After reviewing the past plan of arrangement, the present plan and the other options available to the issuer, the Special Committee recommended the
revised transaction and, with unanimous Board approval, InterOil and ExxonMobil entered into an Amended and Restated Arrangement Agreement with
an increased cap on the CRP

• New Circular included a report of InterOil’s Special Committee supporting the transaction

• Over 91% shareholder approval at the second shareholder meeting

• Superior Court approved the revised transaction and provided further guidance on the criteria for approval of plan of arrangement’s in the Yukon courts:

• noted that the fairness opinion and the Special Committee disclosure “provide a minimum standard for interim orders of any plan of arrangement”

• stated that “it is not acceptable to proceed on the basis of a fairness opinion which is in any way tied to the success of the arrangement”
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CSA Staff Notice 61-302 – Fairness Opinions
• The Board and Special Committee have responsibility to determine whether

a fairness opinion is necessary to assist in making recommendation to
securityholders

• If an opinion is to be obtained, it is the responsibility of the Board and
Special Committee to determine the terms of the financial compensation of
the fairness opinion provider (flat fee, a fee contingent on the delivery of
the final opinion or a fee contingent on the success of the transaction)

• Special Committee should consider the fairness of a proposed transaction
from a broader perspective than just from a financial point of view

• Special Committee cannot substitute a fairness opinion for its own
judgment as to whether a transaction is in the best interests of the issuer

• Special Committee should engage in thorough review of fairness opinion
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CSA Staff Notice 61-302 – Disclosure relating to Fairness 
Opinions
• Circular should disclose the compensation arrangement with the financial advisor (but not actual fee):

• flat fee

• fee contingent on delivery of the final opinion

• fee contingent on successful completion of the transaction

• Circular should explain how the Board or Special Committee took into account the compensation
arrangement with the financial advisor

• Circular should disclose any other relationship or arrangement between the financial advisor and the
issuer or an interested party that may be relevant to a perception of lack of independence

• Circular should provide a clear summary of the methodology, information and analysis underlying the
opinion sufficient to enable a reader to understand the basis for the opinion

• Circular should explain the relevance of the fairness opinion to the Board and Special Committee in
deciding to recommend the transaction
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Fairness Opinions after InterOil
• InterOil has significant implications for fairness opinion practice
• Is fairness opinion practice in British Columbia deviating from practice in the

rest of the country?
• Rapier Gold – Decision of the BC Supreme Court distinguishing InterOil

16



Post-InterOil Fairness Opinion Tracker Charts
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Contact Information

Al Hudec
Farris LLP
Tel: (604) 661 9356
Cell: (778) 886-9356
Email: ahudec@farris.com

Gordon R. Chambers
Cassels Brock Lawyers
Tel: (604) 604 691-6106
Fax: (778) 776-1764
Email: grchambers@casselsbrock.com

Trevor R. Scott
Osler
Tel: (604) 692-2755
Fax: (778) 785-2745
Email: tscott@osler.com
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