
 

 

 

CASE COMMENTARY 

A DEATH IN THE BUSINESS 
 

Yet again we are reminded that acquiring assets in joint ownership does not always have the 
expected result, particularly in the business context.  
 
Purchasing real property and registering the title as joint tenants may not result in a right of 
survivorship when the parties are business partners, as was recently held in the case of Garland 
v Newhouse, 2021 BCSC 1291 [Garland].  

In Garland, Robert Garland entered into a partnership with Patricia Newhouse, the spouse of a 
close family friend. As business partners, the two purchased an apartment in New Westminster 
for the purpose of earning profit from the rental income. In the process of doing this, they opened 
a joint bank account “with rights of survivorship” and registered themselves as joint tenants on 
title to the apartment.  

Prior to his death, Mr. Garland had several conversations with his son about what to do with the 
apartment when he passed away. When Mr. Garland died, he left a will bequeathing his interest 
in the apartment to his son.  

The key issue in this case was whether Mr. Garland and Ms. Newhouse intended for legal title to 
transfer by right of survivorship to the surviving joint tenant.  

In its decision, the Court considered the rule in the English Court of Appeal case Bathurst v. 
Scarborow, 2004 EWCA Civ 411: that in a partnership there is a strong presumption that the right 
of survivorship is not intended to apply. The right of survivorship is generally inconsistent with the 
ordinary rules and expectations that govern the distribution of assets on the dissolution of a 
partnership.  

In order to enforce a right of survivorship in the context of partnership, there must be evidence of 
an agreement between the parties that is clear and compelling enough to overcome the 
presumption that the partnership property does not transfer by right of survivorship. 

The Court found that Ms. Newhouse’s evidence of such an agreement was vague, inconsistent, 
and ultimately insufficient to rebut the presumption. Despite the fact that the bank account and 
apartment were jointly held, the evidence suggested that neither party appreciated the legal 
consequences of joint tenancy and therefore the requisite intent for a contrary agreement was not 
present. Garland signals to business partners that if they intend to be bound by rights of 
survivorship, they must be crystal clear in their agreements that this is, in fact, their intent. 

 
 


