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LEGAL ANECDOTES
AND MISCELLANEA

By Ludmila B. Herbst, K.C.*

TREASON IN THE AGE OF SLAVERY!

In or about 1754, a mixed-race slave named Billy (or Will or William), who
had no known last name, was born in Richmond County, in the “Northern
Neck” of the English colony of Virginia.

Colonists in that area at that time included the Tayloe family, who
became established there in the 1600s. By 1747, when John Tayloe 1T inher-
ited the Tayloe estate from his father, the estate included around 20,000
acres of land, along with industrial enterprises such as an ironworks. John
Tayloe 1T was a member of the Virginia Governor's Council, which was the
upper house of that colony’s legislature. He built Mount Airy, a graceful
home that was the first example of colonial Georgian architecture, and was
where, prior to the American War of Independence, he hosted Lord Dun-
more, who became governor of Virginia in 1771.

When John Tayloe II inherited the Tayloe estate, it also had around 320
slaves—a staggering number, but modest relative to the scale of the trade
and tradition of slavery in the British Empire. Between 1662 and 1807,
“British and British colonial ships purchased an estimated 3,415,500
Africans”, of whom 2,964,800 survived the ‘middle passage’ [their weeks-
or months-long voyage, in inhumane conditions, from Africa to the Ameri-
cas] and were sold into slavery in the Americas”? Thomas Jefferson, who
was (like Tayloe) born into Virginia’s “planter class” and who became the
third president of the United States, “owned more than 600 slaves during his
adult life”3

Although no specific information is available on Billy’s parents, he is
described as “Mulatto”. This is now regarded as a deeply offensive term,
which was used to signify mixed-race ancestry or, more particularly, that
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one parent was black and one white. In Virginia and other English colonies
in the Americas, children of enslaved mothers took their legal status,* so
presumably Billy’s mother was an enslaved black woman.

A “light coloured Mulatto man named BILLY or WILL” was described as
“the Property of the Honourable John Tayloe, Esquire” in an advertisement
placed in April 1774 by Tayloe’s iron agent (that is, the agent employed by
Tayloe at the Tayloe ironworks). This advertisement sought the return of
Billy after he had run away, offering a reward to readers for their assistance
in his recovery: “Whoever apprehends the said Mulatto Slave, and brings
him to me, or to his Master, the Honourable John Tayloe of Mount Airy, or
secures him so as to be had again, shall have double what the Law allows,
and all reasonable charges paid.”

According to the advertisement, Billy had, in his youth, “for many Years,
used to wait on [the agent] in [his] Travels” and “by his Pertness, or rather
Impudence, was well known to almost all [the agent’s] Acquaintances”. The
agent nonetheless determined it was appropriate to provide an updated
description in the advertisement, “as [Billy] is now grown to the Size of a
Man, and has not attended [the agent] for some Time past”. The agent was
at once angry and admiring of Billy’s stature and talents, which appeared
prodigious and were described in the advertisement in these unsettling
terms:

...[Billy] is a very likely young Fellow, about twenty Years old, five Foot
nine Inches high, stout and strongly made, has a remarkable Swing in his
Walk, but is much more so by a surprising Knack he has of gaining the
good Graces of almost every Body who will listen to his bewitching and
deceitful Tongue, which seldom or ever speaks the Truth....From his
Ingenuity, he is capable of doing almost any sort of Business, and for
some Years past has been chiefly employed as a Founder, a Stone Mason,
and a Miller, as Occasion required; one of which Trades, I imagine, he
will, in the Character of a Freeman, profess. I have some Reason to sus-
pect his travelling towards James River, under the Pr[etjence of being
sent by me on Business.

It is not clear if Billy returned (or was returned) to John Tayloe II in
response to this advertisement or not. We next hear concrete news of Billy—
that is, of a “Mulatto Slave” who is presumed to be the same Billy—in 1781,
as described below. According to at least one source which suggests Billy ran
away multiple times, it is possible that for parts of the interim 1774-1781
period he was in and out of Tayloe's control.

By 1775, tensions were mounting between the colonists and the British.
The first battles of the American War of Independence occurred in April
1775. At this time, the population of the Thirteen Colonies (approximately
2.5 million in total) included approximately 500,000 slaves.>
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In November 1775, Lord Dunmore, who was still the royal governor of
Virginia, issued the Dunmore Proclamation, in which he declared martial
law in the colony and said that “all indent[ur]ed Servants, Negroes, / or oth-
ers, (appertaining to Rebels,) free that are able and willing to bear Arms, /
they joining His MAJESTY'S Troops as soon as may be, for the more speed-
ily / reducing this Colony to a proper Sense of their Duty, to His MAJESTY'S
/ Crown and Dignity.”

The Dunmore Proclamation purported only to free slaves “appertaining
to Rebels”, if those slaves joined the British cause, not slaves held by pro-
British landowners. It was only in 1807 that the Slave Trade Act made it
unlawful for any British ship or British subject to trade in enslaved people,
and only through the Slavery Abolition Act in 1833 that slavery was abolished
in most British colonies.

In 1772, Lord Mansfield had determined in Somerset v. Stewart that a slave
could not be forcibly removed from England and returned to slavery in
Jamaica, given the absence of positive law in England supporting this out-
come,® but while this decision was a cause for celebration among some abo-
litionist Londoners, Benjamin Franklin—then visiting England—juxtaposed
this celebration with the broader reality: “Pharisaical Britain! To pride thy-
self'in setting free a single Slave that happens to land on thy coasts, while
thy Merchants in all thy ports are encouraged by thy laws to continue a
commerce whereby so many hundreds of thousands are dragged into a slav-
ery that can scarce be said to end with their lives, since it is entailed on their
posterity!"”

The Virginia Convention (an assembly of delegates) struck back at the Dun-
more Proclamation, declaring that slaves who conspired to “rebel or make
insurrection” would be executed. Slaves who surrendered after taking the
“unlawful and wicked step” that Lord Dunmore had urged would be pardoned.
In the end around 800-2,000 slaves nonetheless reached Lord Dunmore, who
formed the “Ethiopian Regiment” The regiment’s battlefield success was
mixed and its members were ultimately struck by smallpox. Lord Dunmore
left Virginia in 1776 with about 300 black soldiers accompanying him.°

Addressing potential dangers to the cause of American independence
more generally, in 1776 the Virginia Treason Act was passed. The statute
“defined treason as going to war against the Commonwealth of Virginia or
providing its enemies with ‘aid and comfort’ or other support. Conviction
required either a confession in court or testimony by two eyewitnesses.”
The Treason Act “granted the power to issue pardons in cases of treason to
the General Assembly, not to the governor”, which became important to
Billy’s story below.
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On July 4, 1776, the Second Continental Congress issued the Declaration
of Independence. However, the war with Britain continued for several
years. Britain only formally recognized the establishment of the United
States through the Treaty of Paris in 1783.

By April 1781, for reasons unknown, Billy found himself aboard a British
warship. He was captured and was indicted in the County Court of Prince
William County in northern Virginia; the county, still bearing that name, lies
beside the Potomac River and is now part of the Washington, D.C., metropol-
itan area. The indictment alleged that Billy, described as a “Mulatto slave”
(like the person whose return was sought in the 1774 advertisement), had
“feloniously and traitorously” waged and levied war against the Common-
wealth.

Billy claimed that he had been forced to board the British warship against
his will. Certainly he did not suggest he had been swayed by the Dunmore
Proclamation or any broader pro-British sentiments, nor was there any
apparent evidence—beyond his presence on the warship—to indicate pro-
British leanings.

However, on May 8, 1781, Billy was convicted of treason in the Prince
William County Court and sentenced to death on the following terms:

The said Slave Billy, Alias Will, alias William, let of the sd. [County] of
Prince William being brought to the Bar of the Court, and Indicted for
Treason, in Joining the Enemies of this Commonwealth, upon his
Arraignment, Says he is not Guilty, Upon hearing the Several Witnesses,
it is the opinion of the Court that he is Guilty, & that he Suffer Death, And
be Executed agreeable to the Act, Declaring what Shall be Treason And
the Said Sheriff of the Sd. County on the Twenty fifth of this Inst. Between
the Hours of Eleven & two of the Same day, do Execution thereon at the
Common Gallows of the Sd. County, by Causing the Sd. Slave to be
hanged by the Neck until Dead, & his head to be Severed from his Body
& Stuck up at Some Public Cross Road on a pole....

In setting out his conviction and sentence, the court also noted Billy’s
considerable monetary value: “And the Sd. Court do Say that the Sd. Slave
is worth Twenty Seven Thousand Pounds Current Money”.

Six judges (or justices of the peace) presided over Billy’s case. Two of the
six dissented: Henry Lee II and William Carr. Lee’s son Charles became the
Attorney General of the United States from 1795 to 1801, and his grandson
was Confederate general Robert E. Lee. About Carr little is known, although
he may have served as postmaster and in various other, minor, church, mil-
itary and government roles.

On May 11, 1781, Lee and Carr wrote to Thomas Jefferson, who was at
that time Virginia’s governor, seeking a pardon for Billy. They argued that
a slave, “not being Admited [sic] to the Priviledges [sic] of a Citizen owes the
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State No Allegiance and that that Act declaring what shall be treason cannot
be intended by the Legislature to include slaves who have neither lands or
other property to forfiet [sic]”. Lee and Carr also noted that “there was no
Positive Proof before the Court that the said Slave went Voluntarily on board
of the Enemy’s Vessel and took up arms”.

Jefferson granted a reprieve to Billy until the end of June 1781 but, given
the terms of the Treason Act, was not able to grant a pardon.

Here, Mann Page took up the cause. John Tayloe II himself had died in
1779 and Mann Page was the executor of his estate. Page was also Tayloe's
son-in-law and a member of another prominent Virginia family. Page asked
that the Virginia legislature pardon Billy. The legislature seems!® to have
done so on June 14, 1781.

As one commentator notes, “[tJhe motives of Mann [Page] and the two dis-
senters [Lee and Carr] are unclear. It would not be surprising, of course, if—
rather than an act of mercy...—the efforts to have Billy pardoned were
merely intended to prevent the loss of a valuable slave by execution.”!
Unlike Billy, certain other slaves during these years were convicted of trea-
son and executed.

What happened to Billy after his apparent pardon is not known. In 1782,
the year after the above events, the Tayloe estate included several men
whose name was listed as Billy.
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